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COMMODITY  FUTURES  TRADING 
COMMISSION 

[  17  CFR  Part  5  ] 

COMMODITY  TRADING  ADVISORS 

Proposed  Comprehensive  Scheme  for 
Regulation 

The  Commodity  Futures  Trading  Com¬ 
mission  (“Commission”)  is  proposing  the 
adoption  of  new  regulations  under  the 
Commodity  Exchange  Act,  as  amended 
(“Act”) ,  7  U.S.C.  1-22  (Supp.  V.  1975) ,  to 
establish  a  comprehensive  schrnie  for  the 
regulation  of  commodity  trading  advi¬ 
sors.^  The  proposed  rules  would:  (1)  de¬ 
fine  the  term  “Individual  principal”  of  a 
commodity  trading  advisor;  (2)  require 
that  commodity  trading  advisors  dispose 
certain  Information  prior  to  entering  in¬ 
to  a  contract  to  provide  regular  advisory 
services  to  any  other  person;  (3)  estab¬ 
lish  record-keeping  and  reporting  re- 
qiiirements  for  trading  advisors,  includ¬ 
ing  requirements  that  a  record  be  kept  of 
the  trading  activities  of  the  advisor  and 
Its  individual  principals,  that  the  clients 
and  subscribers  of  ^e  advisor  have  im¬ 
mediate  access  to  such  records,  and  that 
a  specified  class  of  trading  advisors  fur¬ 
nish  their  clients  and  subscribers  with  a 
monthly  statement  setting  forth  certain 
information  concerning  the  trading  ac¬ 
tivities  of  the  advisor  and  its  individual 
principals;  and  (4)  prohibit  trading  ad¬ 
visors  from  advertising  the  results  of 
simulated  or  hypothetical  trading  pro¬ 
grams. 

General  Explanation 

Commodity  trading  advisors  rei^resent 
a  new  category  of  Commission  registrant, 
subject  to  regulation  under  the  Act  only 
since  July  18,  1975,  the  effective  date  of 
section  205  of  the  Commodity  Futures 
Trading  Commission  Act  of  1974  (“CPTC 
Act”) ,  Pub.  li.  93-463,  88  Stat.  1389,  1397. 
The  CPTC  Act  extensively  amended  the 
Act,  adding  to  it,  amcmg  other  things,  a 
definition  of  the  term  “cMnmodity  trad¬ 
ing  advisor”  and  a  general  requirement 
that  trading  advisors  register  with  the 
Commission.*  As  amended  by  the  CFTC 


^  The  term  “commodity  trading  advisor”  la 
defined  In  7  n.S.C.  2  as:  “any  person  who,  for 
compensation  or  profit,  engages  In  the  busi¬ 
ness  of  advising  others,  Mther  directly  or 
through  publications  ac  writings,  as  to  the 
value  of  commodities  or  as  to  the  advisability 
of  trading  In  any  commodity  for  futiire  de¬ 
livery  on  or  subject  to  the  rules  of  any  con¬ 
tract  market,  or  who  fOT  cc«npensatlon  or 
prt^t,  and  as  part  of  a  regular  business.  Is¬ 
sues  or  promulgates  analyses  or  repraie  con¬ 
cerning  commodities;  but  does  not  Include 
(1)  any  bank  or  trust  company,  (U)  any 
newspaper  reporter,  newspaper  columnist, 
newspaper  editor,  lawyer,  accountant,  or 
teacher,  (111)  any  fioor  broker  or  futures  com¬ 
mission  merchant,  (Iv)  the  publisher  of  any 
bona  fide  newspaper,  news  magazine,  or  busi¬ 
ness  or  financial  publication  of  general  and 
regular  circulation  Including  their  employ¬ 
ees,  (v)  any  contract  market,  and  (vl)  such 
other  persons  not  within  the  Intent  of  this 
definition  as  the  Commission  may  specify  by 
rule,  regulation,  or  order:  Provided,  That  the 
furnishing  of  such  services  by  the  foregoing 
persons  Is  solely  Incidental  to  the  conduct  of 
their  business  or  profession.” 

*  7  U.S.C.  2  and  «m. 
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Act,  the  Act  also  requires  CMumodity 
trading  advisors  to  “maintain  books  and 
records  and  file  such  reports  in  such 
form  and  manner  as  may  be  prescribed 
by  the  Commission;”*  to  furnish  the 
Commission,  upon  its  request,  with  the 
name  and  address  of  each  client  or 
subscriber  and  samples  of  all  literature 
sent  to  any  client  or  subscriber  or  to  any 
prospective  client  or  subscriber;  *  and  to 
make  a  “full  and  complete  disclosure” 
to  clients  and  subscribers  of  all  futures 
market  positions  taken  or  held  by  the 
“individual  principals”  of  the  advisor.* 
The  Act  further  provides  that  it  is  im- 
lawful  for  any  registered  trading  advisor 
to  defraud  or  to  deceive  any  client  or 
subscriber  or  any  prospective  client  or 
subscriber.*  Hie  Commission’s  current 
proposals  would  implement  these  provi¬ 
sions  of  the  Act  and  many  of  the  recent 
recommendations  of  the  Ccmimission’s 
Advisory  Committee  on  Commodity  Fu¬ 
tures  Trading  Professionals  (“Advisory 
Committee”)  .* 

Hie  legislative  history  of  the  statutory 
provisions  added  to  the  Act  in  1974  to 
provide  for  the  regulation  of  trading  ad¬ 
visors  indicates  that  those  provisions 
were  designed  to  protect  clients  and  sub¬ 
scribers  from  abuses  by  trading  advisors 
of  their  relationships  with  such  clients 
and  subscribers.*  Congress  was  appar¬ 
ently  aware,  however,  that  uniform  regu¬ 
lation  of  all  those  persons  who  fall  within 
the  iHnad  definition  of  a  commodity 
trading  advisor  set  forth  in  section 
3(a)  (1)  of  the  Act*  might  not  be  appro¬ 
priate.  Accordingly,  Congress  granted  the 
Commission  authority  to  establish  the 
specifics  of  such  regulation.** 

The  Commission  believes  that  for  pur¬ 
poses  of  regulation,  especially  in  terms 
of  the  position  disclosure  requirements 

•7  UB.C.  6n(4)  (A) . 

‘Id. 

•  7  ua3.c.  6n(4)  (B) . 

•7  U.S.C.  6o(l). 

*A  summary  of  the  major  recommenda¬ 
tions  of  the  Advisory  Committee  rep<M^  Is  set 
f«ih  at  120,197,  CCH  Comm.  Put.  L.  Rep. 
(Aug.  20,  1976).  The  Advisory  Committee’s 
report  Is  set  forth  In  fnU  text  In  CCH  Comm. 
Put.  L.  Bep..  Special  Edition  No.  29,  Part  II 
(Aug.  20,  1976) . 

‘See,  e.g.,  the  statement  of  Dr.  Cfiayton 
Teutter,  Assistant  Secretary  of  Agrlcultvire, 
before  the  House  Committee  on  Agriculture, 
HJl.  Report  No.  93-975,  93d  Cong.,  2d  Sess. 
79  (1974) :  “One  of  the  ways  in  which  un¬ 
sophisticated  traders  have  lost  substantial 
amounts  of  money  was  through  commodity 
trading  advisors  and  ocnmnodity  pool  opera¬ 
tors.  This  bffl  will  provide  for  the  registration 
of  all  such  persons,  establish  procedures  un¬ 
der  which  they  would  be  permitted  to  operate 
and  sijecifically  eliminate  certain  undesirable 
practices  which  have  enticed  unsiispectlng 
traders  into  the  markets  with,  far  too  often, 
substantial  loss  of  funds.” 

»  7  UB.C.  2. 

"See,  e.g.,  sections  4n(4)  (A)  and  (B)  of 
the  Act,  7  UB.C.  6n(4)  (A)  and  (B) ,  which 
authorize  the  Commission  to  prescribe  the 
books  and  records  which  must  be  maintained 
and  the  reports  which  must  be  filed  by  trad¬ 
ing  advisors  and  which  permit  the  Commis¬ 
sion  to  authorize  other  than  “full  and  com¬ 
plete  disclosure”  by  trading  advisors  to  their 
clients  and  subscribers  “of  all  futures  market 
positions  taken  or  held  by  the  individual 
principals  of  their  organizations.” 


of  section  4n(4)  (B)  the  Act,  c(Mn- 
modlty  trading  advisors  can  be  divided 
Into  two  basic  categories.  'Hie  first  of 
these  categories  Is  composed  of  those 
commodity  trading  advisors  whose  re¬ 
lationship  with  clients  or  subscribers 
is  personal  or  confidential  in  nature  and 
is  characterized  by  an  element  of  control 
by  the  advisor  over  the  trading  activities 
of  the  client  or  subscriber,**  Hie  advice 
rendered  by  such  trading  advisors  is 
typically  specific  in  nature  and  generally 
results  in  immediate  trading  activity  on 
the  part  of  a  client  or  subscriber  in  ac- 
cordiance  with  the  recommendations  of 
the  advisor.  In  such  instances,  the  poten¬ 
tial  for  abuse  by  a  trading  advisor  of 
its  relationship  with  clients  and  subscrib¬ 
ers  is  readily  apparent.  On  the  other 
hand,  where  the  elements  of  confiden¬ 
tiality  and  control  are  absent  from  the 
relationship  of  an  advisor  with  its  clients 
or  subscribers  and  the  advice  rendered 
by  the  trading  advisor  is  general  in  na¬ 
ture,  the  potential  for  abuse  would  ap¬ 
pear  to  be  greatly  diminished.  Hie  advice 
rendered  by  this  latter  tjrpe  of  trading 
advisor,  typically  in  the  form  of  market 
letters,  reports  or  other  publications  of 
wide-spread  distribution,  is  frequently 
used  by  clients  and  subscribers  in  con¬ 
junction  with  other  sources'  of  informa¬ 
tion  to  form  a  basis  upon  which  to  make 
their  own  trading  decisions.  While  such 
advice  may  well  be  extremely  influential, 
the  elements  of  confidentiality  and  con¬ 
trol  over  the  trading  activity  of  clients 
and  subscribers  associated  wiht  the  first 
type  of  trading  advisor  is  absent,  result¬ 
ing,  in  the  Commission’s  view,  in  a  much 
lesser  potential  for  abuse.**  Accordingly, 
certain  provisions  of  the  regulations  pro¬ 
posed  herein  would  apply  only  to  those 
trading  advisors  whose  relationship  with 
their  clients  <«■  subscribers  is  such  that 


n  This  element  of  control  may  be  the  resvilt 
of  an  express,  formal  grant  to  the  trading 
WlvlsOT  of  trading  discretion  or  control  over 
the  account  of  the  client  or  subscriber,  or 
of  a  written  contractual  agreement  or  less 
formal  “understanding"  whererby  a  client 
or  subscriber  agrees  to  Implement  immedi¬ 
ately  any  trading  recommendation  made  by 
the  trading  advisor  or  generated  by  the  trad¬ 
ing  advlsbr’s  trading  program. 

"Abuses  by  trading  advisors  of  their  re¬ 
lationship  with  clients  and  subscribers  may 
take  many  forms.  For  example,  where  fees 
paid  to  a  trading  advisor  by  a  client  or  sub¬ 
scriber  or  by  a  futures  commission  merchant 
with  which  a  client  or  subscriber  maintains 
a  commodity  Interest  account  are  based  in 
whole  ar  In  part  upon  a  percentage  of  the 
commissions  received  by  the  futures  com¬ 
mission  merchant  as  a  result  of  trading  in 
the  client's  or  subscriber’s  account,  the  trad¬ 
ing  advisor  may  Initiate  excessive  trading  in 
the  account  contrary  to  the  client’s  or  sub¬ 
scriber’s  best  Interests  in  order  to  generate 
commissions  and  thereby  Increase  the  ad¬ 
visor’s  fees.  An  advisor  may  also  advise  clients 
and  subscribers  to  take  market  positions 
solely  to  Improve  the  advisor’s  own  positions. 
While  the  Commission  Is  aware  that  such 
abuses  may  occur  In  almost  any  advisor- 
client  (or  subscriber)  situation.  It  believes, 
as  discussed  above,  that  the  significance  and 
potential  for  such  abuses  is  greatly  dimin¬ 
ished  where  the  elements  of  confidentiality 
and  control  are  abeent  from  the  advisor- 
client  (or  subscriber)  relatloniAip. 
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they  may  be  able  to  exercise  substan¬ 
tial  ccmtrol  over  the  trading  activities 
of  such  clients  and  subscribers. 

In  most  instances  in  which  the  rela¬ 
tionship  between  a  commodity  trading 
advisor  and  a  client  or  subscriber  is  such 
that  the  advisor  may  be  able  to  exMrcise 
immediate  control,  either  directly  or  in¬ 
directly,  over  the  trading  decisions  made 
by  or  for  the  client  or  subscriber,  that 
relationship  is  evidenced  by -a  contract 
or  less  formal  agreement  calling  for  the 
trading  advisor  to  render  advice  to  the 
client  or  subscriber  on  a  regular  or  con¬ 
tinuing  basis  or  to  actually  manage  the 
account  of  the  client  or  subscriber.  The 
term  “advisory  services  contract”  is 
used  throughout  the  proposed  rules  to 
describe  such  contracts  or  agreements 
and  is  defined  in  paragraph  (d)  of  pro¬ 
posed  §  5.1  as  any  contract  or  agreement 
whereby  a  commodity  trading  advisor 
agrees: 

(i)  To  advise  another  person  on  a  reg¬ 
ular  or  continuing  basis  as  to  the  advis¬ 
ability  of  oigaging  in  any  transaction  in 
a  commodity  interest  or  the  holding  of  a 
market  position  in  any  commodity  inter¬ 
est  other  than  through  the  use  of  a 
market  letter,  report  or  similar  publica¬ 
tion  of  wide-spread  distribution;  or 

(11)  To  manage  any  commodity  inter¬ 
est  account  for  any  other  person. 

Trading  advisors  engaging  in  such  con¬ 
tracts  would  be  subject  to  all  the  provi¬ 
sions  of  the  proposed  rules  while  those 
trading  advisors  which  do  not  engage  In 
such  contracts  would  be  subject  to  only 
certain  of  these  provisions. 

Summary  of  Proposed  Rules 

Advisory  Services  Contracts:  Prior 
Disclosure  Requirements.  Paragrraph  (a) 
of  puoposed  S  5.2  prohibits  a  commodity 
trading  advisor  fitmi  entering  into,  ex¬ 
tending  or  renewing  an  advisory  services 
contract  with  any  client  or  subscriber 
unless  a  written  disclosure  statement 
containing  certain  specified  information 
Is  provided  to  such  client  of  subscriber 
at  least  24  hours  prior  to  entering  Into, 
extending  or  renewing  the  contract. 
Paragraphs  (b)  and  (c)  of  the  proposed 
rule  require  that  this  disclosure  state¬ 
ment  set  forth,  among  other  things: 

(1)  The  name  of  the  advisor's  individ¬ 
ual  principals: 

(h)  The  backgroimd  and  experience 
of  the  trading  advisor  and  its  individual 
principals; 

(ill)  A  brief  description  of  the  nature 
of  trading  in  each  type  of  commodity  in¬ 
terest  with  respect  to  which  the  trading 
advisor  may  render  advice  to  the  client 
or  subscriber,  including  the  material 
risks  involved; 

(vl)  An  explanation  of  any  relation- 
trading  advisor  formulates  its  trading 
advice; 

(v)  An  explanation  of  all  fees  involved 
in  the  advisory  services  contract; 

<vi)  An  explanatlcm  of  any  relation¬ 
ship  between  the  trading  advisor  or  an 
individual  principal  thereof  and  any 
futures  commission  merchant; 


>*T1m  tana  “oommodlty  Intareat”  ta  da- 
fined  In  proposed  |  &l(a). 


(vil)  A  statement  as  to  whether  the 
trading  advisor  or  an;,'  mdividual  prin¬ 
cipal  thereof  trades  or  will  trade  for  its 
own  account;  to  what  extent  such  trad¬ 
ing  occurs  or  will  occur;  and  that  a  rec¬ 
ord  of  such  trades  is  kept  at  the  principal 
business  office  of  the  commodity  trading 
advisor  and  is  available  to  clients  and 
subscribers  upon  request;  and 

(viii)  A  legend  which  predominently 
states  that  the  Commission  has  not  re¬ 
viewed  or  passed  upon  the  accuracy  or 
adequacy  of  the  written  statement. 

The  Commission  is  also  considering 
the  adoption  of  a  rule  which  would  re¬ 
quire  a  trading  advisor  to  inform  a  client 
or  subscribed  with  whom  it  has  entered 
into  an  advisory  services  contract  of  any 
material  changes  In  the  information  pro¬ 
vided  in  the  disclosure  statement  re¬ 
quired  under  proposed  5  5.2  or  in  the  ad¬ 
visor’s  ability  to  perform  its  obligations 
under  the  advisory  services  contract 
which  might  cause  the  client  or  sub¬ 
scriber  to  alter  his  relationship  with  the 
trading  advisor. 

Paragraph  (d)  of  proposed  §  5.2  pro¬ 
vides  that  a  commodity  trading  advisor 
is  not  relieved  of  any  other  requirement 
under  the  Act  and  the  regulations  there¬ 
under  by  complying  with  the  require¬ 
ments  of  S  5.2.  For  example,  the  furnish¬ 
ing  of  a  written  disclosure  statement  to 
clients  and  subscribers  pursxiant  to  S  5.2 
would  not  relieve  a  commodity  trading 
advisor  from  any  obligation  under  sec¬ 
tion  4o  of  the  Act,  7  U.S.C.  6o.  to  refrain 
frcan; 

(1)  Employing  any  device,  scheme,  or 
artifice  to  defraud  any  client  or  partici¬ 
pant  or  prospective  client  or  participant; 
or 

(2)  Engaging  in  any  transaction,  prac¬ 
tice,  or  course  of  business  which  operates 
as  a  fraud  or  deceit  upon  any  client  or 
participant  or  prospective  client  or  par¬ 
ticipant. 

A  knowledge  of  the  background  and 
experience  of  a  trading  advisor  appears 
essential  to  a  meaningful  prospective 
evaluation  of  the  value  of  the  advisor’s 
services.  Commodity  trading  is  a  com¬ 
plex  field,  requiring  substantial  skill  and 
knowledge.  A  prospective  client  or  sub¬ 
scriber  should  be  aware  of  the  advisor’s 
commodity  and  general  business  experi¬ 
ence  if  he  is  to  make  an  informed  deci¬ 
sion  as  to  whether  or  not  to  avail  hlm- 
srif  of  the  advisor’s  services.*  Similarly, 

M  In  thia  connection  prc^KMed  f  5.a(b)  (S) 
would  require  a  c<Mnmodlty  trading  advisor 
to  disclose,  among  otber  things,  the  percent¬ 
age  of  return  on  Investments  for  every  ccm- 
modlty  Interest  account  controlled  by  the 
trading  advisor  m  any  Individual  principal, 
directly  or  Indirectly  (as  a  principal  ct  an¬ 
other  adv8<w  or  otherwise),  within  one  year 
inrecedlng  the  data  the  written  disclosure 
statement  Is  first  furnished  to  a  client  or 
subacrlber.  The  Oommlaslon  recognizes  that 
this  requirement  ramj  Impose  substantial 
burdens  on  ewtaln  trading  advisors.  Because 
no  requirement  now  exists  to  maintain  such 
performance  records  and  because  such  In¬ 
formation  may  be  more  accessible  to  the  fu¬ 
tures  commlsskm  merchants  carrying  su^ 
accovmts,  the  effective  date  of  any  require¬ 
ment  for  trading  advisors  to  disclose  past 
aocoimt  performance  might  be  structured  to 
permit  them  to  comply  with  such  a  require¬ 
ment  by  keeping  such  performance  records 


a  prospective  cliait  or  subscriber  should 
be  aware  of  the  nature  of  trading  in 
commodity  Interests,  especially  the  risks 
involved,  in  order  to  enable  him  to  de¬ 
termine  whether  an  Investment  in  this 
area  is  appropriate  in  light  of  his  finan¬ 
cial  condition  and  investment  goals. 

Disclosure  of  the  general  basis  upon 
which  an  advisor’s  trading  advice  is 
fcMmiulated  is  also  a  necessary  element 
in  any  informed  evaluation  of  a  trading 
advisor.  The  Commissicm  ix>ints  out, 
however,  that  the  disclosure  which  would 
be  required  by  i  5.2  is  of  a  general,  not 
specific,  nature.  For  example,  where  the 
advisor  bases  its  advice  on  a  computer 
program,  this  fact,  along  with  a  general 
explanation  of  the  controlling  variables 
incorporated  into  the  program,  must  be 
disclosed;  however,  the  manner  in  which 
such  variables  interact  in  the  program, 
the  weight  attached  to  each,  and  any 
other  specific  asp>ect  of  the  program 
need  not  be  revealed. 

The  requirement  that  all  fees  involved 
in  an  adviscH'y  services  contract  be  dis¬ 
closed  is  similarly  designed  to  afford 
prospective  cli^ts  and  subscribers  an 
adequate  informaticHial  basis  upon 
which  to  evaluate  the  contract. 

Disclosure  of  the  affiliation  of  the 
trading  advisor  or  an  individual  prin¬ 
cipal  thereof  with  any  FCM  to  which 
the  advisor  refers  clients  or  subscribers 
is  necessary  in  order  fear  the  prospective 
client  or  subscriber  to  determine  whether 
the  advisor  or  any  principal  thereof  will 
benefit  personally — and.  If  so,  to  what 
extent — from  the  bn^erage  commis¬ 
sions  charged  to  the  client’s  or  subscrib¬ 
er’s  trading  accoimt.  If  the  advisor  or 
a  principal  is  to  receive  any  share  of 
those  commissions,  the  advisor  may  tend 
to  issue  buy  or  sdl  recommendations 
merriy  to  gen»ate  cmnmissions.  Pros¬ 
pective  clients  and  subscribers  should  be 
aware  of  this  possible  conflict  of  interest. 

Disclosiire  of  the  fact  that  the  advisor 
or  Its  principals  oigage  or  win  engage  In 
trading  activities  on  their  own  behalf 
would  alert  prospective  clients  and  sub¬ 
scribers  to  the  possibility  that  the  ad¬ 
visor  may  render  advice  and  recommen¬ 
dations  to  improve  its  own  market  posi¬ 
tions.  ’This  reciulrement  also  augments 
the  regulatory  scheme  embodied  pri¬ 
marily  in  the  disclosure  and  record¬ 
keeping  requirements  set  f  oiih  in  section 
4n(4)  of  the  Act  and  proposed  SS  5.3  and 
5.4. 

Disclosure  of  Positions.  Section  4n(4) 
(B)  of  the  Act,  7  UB.C.  ®n(4)  (B) .  pro¬ 
vides  that: 

Unless  otherwise  suthoiiaed  by  the  Cknn- 
znlsslon  by  ml#  or  regulstloa,  aU  commodity 
trading  advisors  •  •  •  shall  make  a  ruU  and 
complete  disclosure  to  their  subscribes  or 
clients  of  all  futures  market  positions  taken 
or  held  by  the  individual  princlpcUs  of  their 
organization. 


from  the  date  these  proposed  regulations  aiw~ 
adopted.  The  CommlsBlon  requests  oommnita 
with  regard  to  the  degree  of  tnqulry  whloh 
trading  advlsom  might  be  required  to  make 
In  order  to  eompOa  such  perfOrmanoe  ra»> 
ords.  Comments  are  also  solicited  wttli  re¬ 
gard  to  the  possible  requirements  of  a  psr- 
tteular  form  for  dlsclosare  of  acoount  per¬ 
formance. 
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While  section  4n(4)  (B)  requires  only 
that  “futxires  market  positions”  be  dis¬ 
closed,  the  Commission  does  not  believe 
that  a  meaningful  distinction  can  be 
drawn,  for  purposes  of  such  disclosure 
requirement,  between  commodity  fu¬ 
tures  contracts  on  the  one  hand  and 
commodity  options  and  leverage  con¬ 
tracts  on  the  other.  The  potential  for 
abuse  of  the  relationship  between  the 
trading  advisor  and  its  clients  and  sub¬ 
scribers  is  equally  great  in  all  three  situ¬ 
ations.  Accordingly,  pursuant  to  its  broad 
authority  over  commodity  options  under 
sections  2(a)  (1)  and  4c  of  the  Act  and 
over  leverage  contracts  under  section  217 
of  the  CFTC  Act  and  pursuant  to  its  au¬ 
thority  under  sections  8a(5)  and  8a(8) 
of  the  Act,  the  Commission  proposes  to 
adopt  §  5.3  in  a  form  which  would  re¬ 
quire  that  appropriate  disclosure  be 
made  by  trading  advisors  with  respect 
to  all  “commodity  Interests.”  The  term 
“commodity  interest”  Is  defined  in  pro¬ 
posed  §  5.1(a)  to  include  commodity  op¬ 
tions  and  leverage  transactions  as  well 
as  commodity  futures  contracts. 

TTie  disclosure  requirement  of  section 
4n(4)  (B)  of  the  Act  appears  to  have  been 
designed  to  expose  potential  conflicts  be¬ 
tween  the  trading  conducted  by  the  indi¬ 
vidual  principals  of  a  trading  advisor  for 
their  own  accounts  and  the  advice  ren-. 
dered  to  clients  and  subscribers  by  the 
trading  advisor.  Congress  was  apparent¬ 
ly  aware,  however,  that  the  “full  and 
ccxnplete  disclosure”  required  by  this 
section  of  the  Act  might  be  unnecessary 
or  unduly  burdensome  in  certain  in¬ 
stances.  Accordingly,  section  4n(4)  (B) 
permits  the  Commission  to  authorize  al¬ 
ternatives  to  the  “full  and  complete  dis- 
closme”  requirements  of  that  section. 

In  analyzing  the  provisions  of  section 
4n(4)  (B) ,  the  Commission  considered, 
among  other  things,  the  apparent  pur¬ 
pose  of  that  section,  the  types  of  rela¬ 
tionships  which  trading  advisors  may 
have  with  clients  and  subscribers,  and 
the  burden  and  benefits  of  “full  and 
complete  disclosure”  by  trading  advi¬ 
sors.  On  the  basis  of  this  analysis,  the 
Ccnnmlsslon  has  concluded  that  it  may 
be  unnecessary  and  imdiily  burdensome 
to  require  trading  advisors  which  are  not 
in  a  position  to  control  the  trading  de¬ 
cisions  of  their  clients  or  subscribers  to 
disclose  the  positions  of  their  individual 
principals  on  an  affirmative  and  regular 
basis.  In  view  of  the  more  remote  rela¬ 
tionship  of  such  advisors  to  their  clients 
and  subscribers  and  of  the  burden  of 
supplying  continuous  information  con¬ 
cerning  the  positions  of  their  individual 
principals  to  such  clients  and  subscrib¬ 
ers,  the  Commission  believes  that  it  may 
be  more  appropriate  to  require  that  such 
trading  advisors  merely  keep  an  accu¬ 
rate  record  of  the  trading  activity  of 
their  individual  principals  and  that  such 
record  be  made  available  to  their  clients 
or  subscribers  immediately  upon  request. 
Accordingly,  a  trading  advisor  which  is 
not  engaged  in  an  advisory  services  con¬ 
tract  with  a  cH^nt  or  subscriber  would  be 
exempted  from -the  disclosure  require¬ 
ments  of  section  4n(4)(B)  of  the  Act 
imder  proposed  §  5.3  but  would  be  re¬ 
quired  to  comply  with  certain  record¬ 


keeping  requirements  of  §  5.4  regarding 
the  trading  activities  of  its  principals. 

Due  to  the  control  which  commodity 
trading  advisors  tsqjically  exercise  over 
the  trading  activities  of  clients  and  sub¬ 
scribers  with  whom  they  are  engaged  in 
advisory  seiwices  contracts,  the  potential 
for  abuse  by  such  trading  advisors  of 
their  relationships  with  clients  and  sub¬ 
scribers  is  substantial.  However,  even  in 
these  circumstances,  the  Commission 
does  not  believe  “full  and  complete  dis¬ 
closure”  of  all  positions  on  a  continual  or 
l>eriodic  basis  is  the  most  effective  reg¬ 
ulatory  method  of  exposing  potential 
confiicts  between  the  trading  conducted 
by  the  individual  principals  of  a  trading 
advisor  for  their  own  accoimts  and  the 
advice  given  to  clients  and  subscribers 
by  the  trading  advisor.  As  a  result,  pro¬ 
posed  §  5.3(a)  would  require  that  trad¬ 
ing  advisors  engaged  in  advisory  serv¬ 
ices  contracts  make  disclosure  to  their 
clients  and  subscribers  only  of  the  posi¬ 
tions  held  by  their  Individual  principals 
at  the  beginning  and  at  the  end  of  each 
calendar  month  (or  equivalent  monthly 
period)  and  of  the  number  of  commod¬ 
ity  interests  purchased  and  sold  diming 
such  period.  The  Conunisslon  believes 
that  this  requirement  will  alert  clients 
and  subscribers  to  potential  abuses  with¬ 
out  entailing  so  large  and  unmanageable 
a  disclosure  document  as  to  preclude  its 
effective  utilization. 

The  term  “individual  principal”  is  not 
defined  in  the  Act  and  must  therefore  be 
interpreted  and  defined  in  light  of  the 
purposes  of  section  4n(4)  (B).  The  Com¬ 
mission  believes  section  4n(4)  (B)  was 
intended  to  deter  trading  advisors  and 
their  individual  principals  from  abusing 
the  relationship  of  the  trading  advisor 
with  clients  and  participants  for  their 
own  gain.  In  light  of  this  belief,  section 
4n(4)  (B)  disclosure  can  be  viewed  in  one 
of  two  ways.  First,  it  can  be  seen  as  a 
deterrent  to  abuses  not  only  by  those  per¬ 
sons  who  are  in  a  position  to  exercise  a 
controlling  influence  over  the  advice  ren¬ 
dered  by  the  trading  advisor,  but  also  by 
those  persons  who  may  in  any  way  in¬ 
fluence  or  participate  in  the  formulation 
of  such  advice  or  gain  knowledge  of  that 
advice  prior  to  its  dissemination  to  cli¬ 
ents  and  subscribers.  Alternatively,  sec¬ 
tion  4n(4)  (B)  disclosure  can  be  seen 
as  a  deterrent  to  abuses  by  only  those 
persons  whose  relationship  with  the 
trading  advisor  is  such  that  they  may 
control  or  determine  the  advice  Issued  to 
clients  and  subscribers.  The  Commission 
believes  the  latter  approach  is  more  ap¬ 
propriate.  Accordingly,  the  term  “in¬ 
dividual  principal”  is  defined  in  §  5.1 
as  any  general  partner,  director,  or  of¬ 
ficer  of  the  tra<^g  advisor,  or  any  per¬ 
son  performing  similar  functions,  or  any 
holder  of  more  than  10  percent  of  the 
equity  Interest  in  the  trading  advisor. 
However,  the  Commission  specifically  re¬ 
quests  comments  from  Interested  per¬ 
sons  as  to  the  appropriateness  of  this 
definition  and  on  alternatives  to  this 
proposal. 

The  position  disclosure  requirements 
of  section  4n(4)  (B)  of  the  Act  apply  (mly 
to  the  individual  principals  of  a  trading 


advisor.  In  most  Instances,  this  would 
result  in  the  disclosure  of  the  positions 
of  the  trading  advisor  as  well.  However, 
in  those  instances  where  such  disclosure 
would  not  be  required,  the  Commission 
believes  that  the  potential  for  abuse  by 
the  trading  advisor  of  its  relationship 
with  clients  and  subscribers  is  equally  as 
great.  Accordingly,  the  Commission  has 
structured  proposed  §  5.3  to  require  that 
the  appropriate  disclosures  be  made  con¬ 
cerning  the  trading  activities  of  the  trad¬ 
ing  advisor  as  well  as  of  its  individual 
principals. 

Proposed  §  5.3  is  designed  to  require 
appropriate  disclosure  of  all  trading 
activity  in  commodity  interests  for  any 
account  in  which  a  trading  advisor  or 
any  of  its  individual  principals  has  a 
significant  Interest.  In  order  to  attain 
such  disclosure,  the  Commission,  in  pro¬ 
posed  §  5.1(b),  has  defined  the  term 
“account  of  a  commodity  trading  advisor 
or  individual  principal  thereof”  broadly 
to  Include  any  account  in  which  the 
trading  advisor  or  an  Individual  prin¬ 
cipal  thereof  or  any  relative  of  the 
advisor  or  individual  principal  who  lives 
in  the  same  home  as  the  advisor  or  prin¬ 
cipal  has  a  significant  beneficial  Interest. 

Record  keepiTig  by  commodity  trading 
advisors.  Section  4h(4)  (A)  of  the  Act 
provides  in  pertinent  part  that 

[ejvery  oommodity  trading  advisor  •  •  • 
re^stered  under  this  Act  shall  maintain 
books  and  records  •  •  •  1:  ich  form  and 
manner  as  may  be  prescribe.,  by  the  Com¬ 
mission  *  •  • 

Proposed  §  5.4(a)  would  implement 
this  provision  by  requiring  trading 
advisors  to  keep,  among  other  things: 

(1)  A  record  of  the  name  and  address 
of  each  client  or  subscriber; 

(li)  Samples  or  copies  of  all  recom¬ 
mendations  and  other  advice  rendered 
by  the  trading  advisor  to  its  clients  and 
subscribers,  whether  in  written  form  or 
in  the  course  of  an  oral  presentation ; 

(ill)  A  record  of  all  transactions  in  a 
commodity  interest  executed  for  the 
account  of  the  trading  advisor  or  any 
individual  principal  thereof ; 

(iv)  A  record  of  all  accounts  over 
which  the  trading  advisor  has  discre¬ 
tionary  trading  authority,  and  of  an 
transactions  in  commodity  interests 
executed  therefor;  and 

(v)  A  record  of  all  written  agreements 
with  clients  or  subscribers,  including 
those  granting  discretionary  trading  au¬ 
thority  to  the  trading  advisor. 

Proposed  §  5.4(b)  would  require 
further  that  any  portion  of  the  record 
of  the  trading  activities  of  the  advisor 
and  its  principals  kept  pursuant  to 
S  5.4(a)  be  made  available  to  or  copies 
thereof  furnished  to  any  client  or  sub¬ 
scribed  immediately  upon  request. 

The  first  two  requirements  set  forth 
above  designed  to  implement  the  pro¬ 
vision  of  section  4n(4)  (A)  of  the  Act 
which  requires  that 

[U]pon  tbe  request  of  the  Commission,  s 
registered  commodity  trading  advisor  •  •  • 
shall  furnish  the  name  and  address  of  each 
client  [orl  subscriber  •  •  •  and  submit  sam¬ 
ples  or  copies  of  all  reports,  letters,  circulars, 
memorandums,  publications,  writings,  or 
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other  llterstur®  or  adrlc©  dtetrtbuted  5o 
cllMita  (ocl  cnbocrlberi  •  •  •  or  proopoctiro 
clients  I  or]  subscribers  •  •  • 

Unless  records  ol  such  Information  ara 
kept  by  the  trading  advisor,  iMrompi  com¬ 
pliance  with  this  sectiMi  of  the  Act  would 
appear  impossible. 

The  requlranent  in  paragraph  (a)  (4) 
of  §  5.4  that  a  record  be  k^t  of  all  com¬ 
modity  interests  purchased  or  sold  for  the 
accoimt  of  a  trading  advisor  or  any  in¬ 
dividual  principal  thereof  is  designed  to 
supplement  the  disclosure  requiranents 
of  §  5.3.  As  previously  discussed,  it  may 
be  unnecessary  to  Impose  an  affirmative 
duty  of  periodic  disclosure  up<m  a  trad¬ 
ing  advisor  who  is  not  in  a  position  to 
exercise  substantial  control  over  the 
trading  decisions  of  its  clients  and  sub¬ 
scribers,  provided  that  a  record  of  the 
trading  activities  of  such  advisor  and  the 
individual  principals  thereof  is  main¬ 
tained  and  made  immediately  available 
to  clients  and  subscribers  upon  request. 
Similarly,  even  in  those  Instances  where 
a  trading  advisor  does  exercise  control 
over  the  trading  decisions  of  Its  clients 
and  sul^iibers,  the  ''full  and  complete 
disclosure”  of  section  4n(4)(B)  of  the 
Act  may  be  imnecessary  In  light  of  the 
apparent  purposes  of  that  statutory  pro¬ 
vision,  If  the  appropriate  record  of  the 
trading  activities  of  the  trading  advisor 
and  its  principals  is  maintained  and 
made  accessible  to  clients  and  subscrib¬ 
ers.  In  the  abs^ice  of  such  a  readily 
available  record,  however.  It  does  not  ap¬ 
pear  that  the  purposes  of  section  4n(4) 
(B)  can  be  adequately  served  unless  af¬ 
firmative  and  regular  disclosure  of  the 
trading  activities  ot  trading  advisors  and 
their  Individual  principals  Is  reqnhed.* 

The  record-keeping  requirements  set 
forth  In  {  5.4(a)  (5)-(7),  those  relating 
to  discretionary  accounts  controlled  by 
trading  advisors  and  to  written  i«ree- 
ments  with  clients  and  subscribers, 
would  provide  the  Commission  wlDi  Im¬ 
mediate  access  to  useful  and  essential 
information  In  the  event  the  Commis¬ 
sion  undertakes  a  formal  or  Informal  In¬ 
vestigation  of  the  activities  of  a  trading 
advisor.  Should  there  be  no  such  rec¬ 
ords  maintained  by  the  trading  advisor, 
the  Commission  would  be  able  to  obtain 
this  information  only  through  a  long, 
tedious  and  costly  investigation,  if  at  alL 
On  the  other  hand,  the  costs  of  main¬ 
taining  such  records  would  appear  to 
be  minimal,  and.  In  any  event,  these  rec¬ 
ords  would  probably  be  k^t  by  most 
trading  advi^rs  as  a  general  business 
practice. 

The  Commission  believes  that  solici¬ 
tation  oi  new  clients  and  subscribers  by 
a  trading  advisor  while  knowingly  In¬ 
solvent  would  be  In  violation  of  section 
4o  of  the  Act.  Accordingly,  the  Commis¬ 
sion  is  also  considering  the  adoption  of  a 


^  An  in^Kjrtanit  feature  of  proposed  regu¬ 
lation  5.4(a)  (4)  la  that  It  would  permit  a 
trading  advlaor  to  maintain  tha  record  oC 
Its  own  or  Its  principal's  futtirea  tranaacttoos 
through  the  prompt  collection  of  the  oonllr- 
matlons  of  ttioM  tracsacUona,  or  copim 
thereof.  Tba  advisor  would  mer^  bs  requir¬ 
ed  to  retain  these  oanUrmattoos  m  an  ordarly 
manner  for  the  period  prescribed  In  |  lAl. 


rule  which  would  require  trading  ad¬ 
visors  to  maintain  such  books 

and  records  as  may  be  necessary  to  ^- 
able  the  Commission  to  determine  if  a 
trading  advisor  solicited  new  clients  or 
subscribers  while  the  advisor  was  insol¬ 
vent  or  otherwise  in  such  a  financial 
position  as  to  preclude  it  from  fulfilling 
its  obligations  to  such  clients  and  sub¬ 
scribers.  Comment  is  requested  on  the 
appropriateness  of  such  a  record-keep¬ 
ing  requirement. 

Prohibition  upon  advertising  of  sim¬ 
ulated  results.  Proposed  $  5.5  prohibits 
trading  advisors  from  advertising  the 
performance  of  any  simulated  or  hypo¬ 
thetical  transaction,  series  of  transac¬ 
tions.  or  account  Involving  commodity 
interests.  The  Commission  recognizes 
that  this  prohibition  may  create  some 
difficulties  for  new  entrants  into  the 
profession;  however,  the  importance  of 
restricting  the  potential  for  deception 
inherent  In  the  advertising  oi  simulated 
trading  app>ears  to  outweigh  the  signifi¬ 
cance  of  these  difficulties. 

It  may  be  relatively  easy,  through 
hindsight,  to  design  a  successful  simu¬ 
lated  account.  However,  since  a  com¬ 
modity  trading  advisor  caxmoC  be  re¬ 
quired  to  maintain  a  recmrd  of  the 
“trades”  in  a  simulated  accoimt  because 
such  “trades”  never  actually  took  ifiace. 
it  would  be  difficult,  time-consuming  and 
frequently  impossible  for  a  prospective 
client  or  subscriber  or  the  Commission  to 
obtain  sufficiently  detailed  records  to  ver¬ 
ify  the  accuracy  and  legitimacy  of  state¬ 
ments  regrardlng  such  accounts.  The  va¬ 
lidity  of  simulated  accounts  Is  also  ques¬ 
tionable  because  of  the  uncertainties  oi 
order  execution.  There  may  be  Instances 
in  which  the  hypothetical  trade  that  was 
“executed”  for  the  simulated  account 
could  not  have  taken  place  In  actual 
trading.  For  example.  If  the  market  In 
a  particular  contract  were  relative  In¬ 
active,  only  a  portion  of  the  “order”  may 
have  been  executable  at  the  assumed 
price. 

The  Commisslmi  Is  also  considering 
the  adoption  of  a  regulation  which  would 
place  restrictions  on  the  abOl^  of  trad¬ 
ing  advisors  to  advertise  8ele<^vely  the 
performance  of  only  certain  commodity 
accounts  (»■  of  only  certain  periods  of 
trading  or  trading  sequences  In  such  ac¬ 
counts.  These  restrictions  would  Include 
requirements  that  a  trading  advisor  ad¬ 
vertise  the  results  of  all  accounts  con¬ 
trolled  or  closely  advised  by  the  advisor 
If  it  chooses  to  advertise  the  results  of 
any  such  account,  and  that  the  trading 
advisor  advertise  the  long-term  perform¬ 
ance  of  such  accounts  rather  than  their 
short-term  performance. 

Exemptions.  Proposed  S  5.20  would  per¬ 
mit  the  Commission,  in  . its  discretion,  to 
exempt  a  trading  advisor  fitun  any  ol  the 
provisions  of  ixoposed  S9  5.1  through  5.5 
if  the  CommlsskHi  determines  that  such 
exemptioii  is  not  contrary  to  tiie  put^ 
interest  to  be  furthered  1^,  or  the  pur¬ 
poses  of.  the  provision  from  which  ex- 
empticm  is  sought.  Such  exemiytlons  may 
be  given  by  the  Commission  upon  Its  own 
motkm  or  upon  written  application,  and 
the  Commission  may  concUtion  the  ex¬ 
emption  as  it  deems  appropriate. 


IMCSHTIVI  Fbbs 

Investment  advisers  are,  with  certain 
exceptions,  generally  prohibited  by  the 
Investment  Advisers  Act  of  1940  from  re¬ 
ceiving  compensation  based  upon  the 
trading  gains  achieved  by  their  clients.'* 
Since  commodity  trading  advisors  may 
perform  functions  similar  to  those  of  In¬ 
vestment  advisers,  the  Commisslcxi  Is 
considering  whether  it  would  be  appro¬ 
priate  to  prohibit  trading  advisors  from 
charging  incentive  fees. 

The  (Ikmi mission’s  Advisory  Committee 
considered  this  prohibiticm  at  length  and 
concluded: 

llie  apparent  reason  for  this  prohibition 
[In  the  Investment  Advisers  Act]  waa  a  be¬ 
lief  that  Incentive  fees  caused  imdue  risk- 
taking  by  portfolio  managers.  But  since  risk¬ 
taking  le  an  accepted  element  of  commod¬ 
ities  apeculatkm,  there  la  no  baals  for  ex¬ 
tending  the  prohibition  to  pool  oiierators  and 
trading  advisors.  In  addition,  there  appears 
to  be  an  affirmattve  need  for  incentive  fees 
In  commodities  trading.  Because  large  trades 
tend  to  move  prices  significantly,  there  la  a 
practical  limit  to  the  size  of  commodity 
pocda.  and  thus  a  limit  to  the  amount  a  pool 
operator  can  charge  by  way  of  a  net  asset 
fee,  (footnote  omitted.)” 

The  Commisskm  agrees  with  the  con¬ 
clusion  its  Advlsixy  CcMumittee  that  a 
inrchlblticm  on  the  charging  of  tncentive 
fees  by  trading  advisors  for  advice  ren¬ 
dered  with  respect  to  cimunodity  inter¬ 
ests  may  be  unwarranted  at  this  time 
and,  accordizigly,  has  not  proposed  such 
a  prohibition. 

While  the  CommlsskHi  does  not  pres¬ 
ently  Intend  to  bar  trading  adviscHs  from 
charging  Incentive  fees,  it  is  concerned 
about  the  possffiility  that  unsophisti¬ 
cated  clients  and  subscribers  could  be  in¬ 
duced  to  enter  Into  Incentive  fee  ar¬ 
rangements  that  result  in  excessive  pay¬ 
ments.  For  example,  if  an  Incentive  fee 
were  calculated  mcHithly  as  a  percoitage 
of  the  trading  gains  in  a  client's  account, 
without  any  adjustment  for  losses  in 
iHlor  months,  the  advisor  could  receive 
substantial  fees  even  thou^  the  value 
of  the  account  had  declined  during  the 
course  of  the  entire  year’s  trading.  To 
lHustrate,  If  a  $10,000  account  declined 
the  first  uKmth  to  $5,000  and  then  rose 
the  next  month  to  ^,000,  the  advisor 
could  possibly  receive  a  percentage  of  the 
$2,000  “gain”  although  the  account  had 
incurred  an  overall  loss  for  the  two 
months.  Accordingly,  the  Commission  Ls 
considering  the  adoption  of  a  rule  which 
would  prihlblt  Incentive  fees  that  are 
not  based  on  the  appreciation  over  the 
highest  previous  value  of  the  account 
within  the  year.  The  Commlssicm  invites 
comment  on  such  a  limitation  on  the 
assessment  of  Incentive  fees  and  on  the 
appropriate  period,  yearly  or  otherwise, 
to  which  this  restriction  should  apply. 

Handling  or  ChrsTOicn  Marghi  by  Com¬ 
modity  Tradutg  Aoviaons 

Several  persons  registered  with  the 
C7(Hnmlsslon  solely  as  commodity  trading 
advisors  have  inquired  whether  they 


»Sm  IB  UB.C.  80I>-6(1). 

■  CCH  Oomm.  Put.  I..  Http.,  Bpeclal  BdlUoa 
No.  39,  PartH.  p.  86  (August  30,  1076). 
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may  accept  money,  securities  and  prop¬ 
erty  from  “clients  and  subscribers”  to 
margin,  guarantee,  or  secure  the  com¬ 
modity  futures  trades  or  contracts  of 
such  other  persons  without  registering 
in  some  further  capacity  with  the  Cmu- 
mission.  Section  2(a)(1)  of  the  Act  de¬ 
fines  the  term  “commodity  trading  ad¬ 
visor”  as: 

•  •  •  any  person  who,  for  compensation  or 
profit,  engages  In  the  business  of  advising 
others,  either  directly  <»  through  publica¬ 
tions  or  writings,  as  to  the  value  of  com¬ 
modities  or  as  to  the  advisability  of  trading 
in  any  commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract  market, 
or  who  for  compensation  or  prc^t,  and  as 
part  of  a  regular  business,  issues  or  promul¬ 
gates  analysis  or  reports  concerning  com¬ 
modities.  •  •  • 

Neither  this  definition  nor  any  other 
provision  of  the  Act  mentions  the  ac¬ 
ceptance  by  trading  advisors  of  funds  to 
margin,  guarantee  or  secure  the  com¬ 
modity  futures  trades  or  contracts  of 
other  persons. 

On  the  other  hand,  section  2a(l)  de¬ 
fines  the  terms  “futures  commissiOTi 
merchant”  and  “commodity  pool  op¬ 
erator”  as,  respectively: 

•  •  •  Individuals,  associations,  partner- 
BhixM,  corporations  and  trusts  engaged  in 
soliciting  or  in  accepting  orders  tar  the  pur¬ 
chase  or  sale  of  any  commodity  for  fut\ire 
deliver  on  or  subject  to  the  rules  of  any 
contract  market  and  that.  In  or  in  connec¬ 
tion  with  such  solicitation  or  acceptance  of 
orders,  accepts  any  money,  securities,  or 
pr(^erty  (ot  extends  credit  in  Ueu  thereof) 
to  margin,  guarantee  or  secure  any  trades  or 
contracts  that  result  or  may  result  there¬ 
from; 

and 

•  •  •  any  person  engaged  in  a  business 
which  Is  of  the  nature  of  an  investment 
trust,  syndicate,  or  similar  form  of  enter¬ 
prise,  and  who.  In  connection  therewith 
soUclta,  accepts,  or  receives  from  others, 
funds,  securities,  or  property,  either  directly 
or  through  capital  contributions,  the  sale  ol 
stock  or  other  forms  of  securities,  or  other¬ 
wise,  for  the  purpose  of  trading  in  any  com¬ 
modity  for  future  delivery  on  or  subject  to 
the  rules  of  any  contract  markets.  •  •  • 

Furthermore,  the  regulatory  provisions 
of  the  Act  applicable  to  futures  commls- 
8i<m  merchants  and  commodity  pool  op- 
eratm^  are  In  many  cases  directed  at  the 
treatment  by  such  perscms  of  the  funds 
of  others,  especially  in  the  case  of  futures 
commission  merchants,  while  none  of 
the  provisions  relating  to  trading  ad¬ 
visors  deals  with  this  subject.  Accord¬ 
ingly,  the  Conunission  believes  that  any 
“trading  advisor”  who  accepts  funds 
from  any  other  person,  any  portlcm  of 
which  Is  used  or  Intended  to  be  used  to 
margin,  guarantee  or  secure  any  com¬ 
modity  futures  trade  or  contract  of  such 
other  person,  is  either  a  futures  com¬ 
mission  merchant  or  a  commodity  po(^ 
operator  and  must  register  as  such.* 

"  It  should  also  be  noted  that  newly 
adopted  I  32S  (41  FR  51808,  61814,  Novem¬ 
ber  24, 1976)  provides  that: 

"(a)  On  and  after  January  17, 1977,  it  Shan 
be  unlawful  for  any  perstm  to  accq}t  any 
money,  seciudtieB.  or  iwoperty  (or  to  extend 
eredlt  In  lieu  thereof)  frmn  an  option  cus- 


Proposed  Exclusions 

On  July  3,  1975,  the  Commlslon  pro¬ 
posed  the  adoption  of  a  rule  which  would 
exclude  from  the  definition  of  a  com- 
modiy  trading  advisor  certain  perscms 
who  may  fall  within  the  literal  definition 
of  a  commodity  trading  advisor  in  section 
2a(l)  of  the  Act,  but  whose  registration 
would  serve  no  substantial  public  inter¬ 
est.  40  FR  29090  (July  10.  1975).  The 
first  of  these  proposed  exclusions  pro¬ 
vides  that: 

[A]  person  is  not  a  commodity  trading  ad¬ 
visor  if: 

(1)  The  furnishing  by  such  person  of  the 
services  specified  In  section  8(a)(1)  of  the 
Act  Is  solely  Incidental  to  the  conduct  of 
such  person’s  business  or  profession, 

(2)  Such  person  does  not  hold  himself  out 
generally  to  the  public  as  a  commodity  trad¬ 
ing  advisor,  and 

(3)  Such  services : 

(i)  Are  not  Intended,  directly  or  indi¬ 
rectly,  to  forecast  or  predict  the  price  of 
any  commodity  for  future  delivery  on  any 
contract  market,  and  , 

(11)  Do  not  contain  any  advice  or  sugges¬ 
tion  which,  in  light  of  the  circumstances  In 
which  such  services  are  rendered.  Is  intended 
to,  or  can  be  expected  to,  encourage  or  dis¬ 
courage  trading  in  any  commodity  for  fu¬ 
ture  delivery  on  any  contract  market. 

The  Commission  believes  it  may  be  ap¬ 
propriate  to  utilize  this  or  a  similar  ex¬ 
clusion  to  exclude  many  of  the  follow¬ 
ing  persons  from  the  definition  of  a  com¬ 
modity  trading  advisor: 

(1)  Cooperative  associations  of  producers 
who  issue  analyses  and  reports  solely  to  their 
members  aifd  cash  commodity  customers  in  a 
manner  that  Is  solely  incidental  to  their  cash 
commodity  business; 

(U)  Bona  fide  trade  associations  Issuing 
analyses  and  reports  to  their  members  in 
an  Incidental  fashion; 

(iU)  Dealers,  processors,  brokers,  and  sellers 
of  cash  commodities  who  issue  analyses  and 

tomer  as  payment  of  the  purchase  price  *n 
connection  with  a  commodity  opticm  trans¬ 
action  unless  such  person  is  registered  as  a 
futures  commission  merchant  under  the  Act 
and  such  registration  ehaU  not  have  expired, 
been  suspended  (and  the  period  of  suspen¬ 
sion  has  not  expired)  or  revoked. 

“(b)  On  and  after  January  17. 1977,  It  shall 
be  unlawful  for — 

“(1)  Any  person  to  solicit  or  accept  orders 
(other  than  In  a  clerical  cf^jaclty)  far  the 
pvirchase  or  sale  of  any  commodity  option,  or 
to  supervise  any  person  or  persons  so  en¬ 
gaged.  unless  such  person  is — 

**(1)  Registered  as  a  futures  commission 
merchant  under  the  Act,  or 

“(11)  If  such  person  Is  an  Individual,  reg¬ 
istered  as  an  associated  person  of  a  specific 
futures  commission  merchant  under  the  Act; 
and  such  registration  shall  not  have  expired, 
been  suspended  (and  the  period  of  suspen¬ 
sion  has  not  ei^lred)  or  revoked;  and 

(2)  Any  futures  commission  merchant  to 
permit  an  individual  to  become  or  remain 
associated  with  such  futures  commission 
merchant  as  a  partner,  officer  or  employee  (or 
In  any  similar  status  or  position  Involving 
similar  functions)  In  any  capacity  Involving 
such  solicitation,  acceptance  or  supervision 
If  such  futures  commission  merchant  knew 
or  should  have  known  that  sudi  Individual 
was  not  registered  as  an  associated  pwson 
or  that  such  registration  has  expired,  been 
suspended  (and  the  period  of  su^nslon  has 
not  expired)  or  revoked  •  •  ••• 


reports  to  their  customers  in  a  manner  solely 
Incidental  to  their  cash  commodities  busi¬ 
ness;  and 

(Iv)  Farming  and  livestock  management 
service  organizations  who  issue  advice,  anal¬ 
yses,  and  reports  as  a  part  of  their  man¬ 
agerial  service. 

The  Com^ssion  requests  comment  on 
the  appropriateness  of  excluding  these 
t3q>es  of  persons  from  the  definition  of  a 
commodity  trading  advisor  in  light  of 
the  purposes  of  sections  4m  and  4n  of 
the  Act.  Comment  is  also  requested  as 
to  what  other  types  of  persons  might  ap¬ 
propriately  be  excluded  from  this  defini¬ 
tion.* 

The  Commission  is  also  considering  the 
adoption  of  a  rule  which  would  establish 
procedures  pursuant  to  which  persons 
may  request  exclusion  from  the  definition 
of  a  commodity  trading  advisor  on  a 
case-by-case  basis  where  the  furnishing 
of  advice  by  such  persons  is  solely  inci¬ 
dental  to  the  conduct  of  their  business 
or  profession.  Such  exclusions  would  be 
granted  where  the  Commission  deter¬ 
mines  that  the  registration  of  such  per¬ 
sons  would  serve  no  substantial  public 
interest.  The  Commission  points  out, 
however,  that  such  requests  would  neces¬ 
sarily  entail  substantial  expenditures  of 
time  and  effort  by  both  the  applicant  and 
the  Commission.  Therefore,  persons  who 
may  be  classified  generally  by  definition 
for  purposes  of  exclusion  from  the  term 
commodity  trading  advisor  should  sub¬ 
mit  appropriate  comments  to  the  Com¬ 
mission  recommending  exclusion  of  the 
definitional  class  of  persons  within  which 
they  fall. 

(Sections  2(a)  (1) ,  4c,  4n,  4o,  8a(5)  and  8a(8> 
of  the  Commodity  Exchange  Act,  as  amended, 
and  section  217  of  the  Commodity  Futures 
Trading  Commission  Act  of  1974,  7  UB.C.  2a, 
6c,  6n,  6o,  12a  and  15a  (Supp.)  V  1976) . 

In  consideration  of  the  foregoing,  the 
Commission  hereby  proposes  to  amend 
17  CPR  Chapter  1  by  adding  a  new  Part  5 
to  read  as  follows : 

PART  5— COMMODITY  TRADING 
ADVISORS 

Sec. 

5.1  Definitions. 

6.2  Commodity  trading  advisor  disclosure 

statement. 

5.3  Disclosure  of  positions  in  commodity 

interests. 


»In  announcing  the  proposed  exclusion, 
the  Commission  stated  that  It 

“•  •  •  recognizes  that  publishing  this  rule 
for  comment  will  cause  some  uncertainty 
with  regard  to  the  registration  status  of 
those  persons  who  might  be  within  the  pro¬ 
posed  exclusion.  To  alleviate  that  uncertain¬ 
ty  smnewhat.  It  has  been  determined  that 
untU  such  time  as  the  Commission  reviews 
the  comments  received  respecting  this  pro¬ 
posed  rule  and  determines  whether  to  adopt 
the  rule  as  proposed.  In  an  amended  fonn. 
or  not  at  all,  no  enforcement  action  will  be 
taken,  on  the  basis  of  failure  to  register, 
against  any  person  who  is  within  the  pro¬ 
posed  exclusion.” 

The  Commission  stresses  that  it  will  con¬ 
tinue  In  this  "no  enforcement”  posture  with 
reiq>ect  to  persons  falling  within  the  exifin- 
Blons  proposed  <m  July  8,  1975,  until  such 
time  as  the  Commission  determines  whether 
to  adopt  these  exclusions. 
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5.4  Record  keying. 

5.5  Simulated  or  hypothetical  aocounta  or 

transacttons. 

5.20  Exemptions. 

§  3.1  Definitions. 

For  purposes  of  this  part: 

(a)  The  term  “commodity  interest’* 
means: 

(1)  Any  contract  for  the  purchase  or 
sale  of  any  commodity  for  future  (Mlvery 
traded  on  or  subject  to  the  rules  of  a 
contract  market; 

(2)  Any  agreement  or  transaction  in 
interstate  commerce  which  Is  or  is  held 
out  to  be  of  the  character  of,  or  Is  com¬ 
monly  known  to  the  trade  as  an  “option**, 
“privil^e’’,  “indemnity”,  “bid”,  “offer”, 
“put”,  “call**,  “advance  guaranty”,  or 
“decline  guaranty’*  involving  any  com¬ 
modity  regulated  imder  the  Act  other 
than  wheat,  cotton,  rice,  com,  oats,  bar¬ 
ley,  rye,  flaxseed,  grain  sorghums,  mill 
fee^,  butter,  eggs,  onions,  Solanum 
tuberosum  (Irish  potatoes),  wool,  wool 
tops,  fats  and  oils  (including  lard,  tallow, 
cottonseed  oil,  peanut  oil,  soybean  oil 
and  all  other  fats  and  oils),  cottonseed 
meal,  cottonseed,  peanuts,  soybeans, 
soybean  meal,  livestock,  livestock  prod¬ 
ucts  and  frozen  concentrated  orange 
Juice;  and 

(3)  Any  standardized  contract  for  the 
delivery  of  silver  bullicm,  gold  bullion,  or 
bulk  silver  coins  or  bulk  gold  coins, 
commonly  known  to  the  trade  as  a  mar¬ 
gin  account,  margin  contract,  leverage 
account,  or  leverage  contract. 

(b)  The  term  “individual  principal” 
means  any  general  partner,  director,  of¬ 
ficer,  person  performing  fimctlons  simi¬ 
lar  to  those  of  a  general  partner,  direc¬ 
tor.  or  officer,  or  holder  of  more  than 
10  percent  of  the  equity  securities  or 
equity  Interest  in  the  commodity  trading 
advisor. 

(c)  The  *'accoimt  of  a  commodity  trad¬ 
ing  advisor  or  an  individual  principal 
thereof’*  includes  any  accotmt  in  which 
a  beneflcial  interest  is  owned  by: 

(1)  'The  cmnmodity  trading  advisor  or 
the  individual  principal  thereof; 

(2)  Any  relative  or  spouse  of  such 
commodity  trading  advisor  or  individual 
principal,  or  any  relative  of  such  spouse, 
who  shares  the  same  home  as  such  com¬ 
modity  h*adlng  advisor  or  individual 
inrincipal; 

(3)  Any  trust  or  estate  in  which  such 
commodity  trading  advlsm*  or  individual 
principal  or  any  of  the  persons  related 
to  such  commcidlty  trading  advisor  or 
individual  principal  as  specifled  in  para¬ 
graph  (b)  (2)  of  this  section  collectively 
have  more  than  10  percent  of  the  b^e- 
flclal  Interest  (excluding  c.<mtingent 
interests) ;  or 

(4)  Any  corporation  or  other  organiza¬ 
tion  of  which  such  ccMnmodliy  trading 
advisor  cn*  individual  principal  or  any  at 
the  persons  related  to  such  commodity 
trading  advisor  or  individual  principal  as 
specifled  in  paragnqdi  (b)(2)  of  this 
sectim  collective  are  the  boieflclal 
ownurs  of  more  than  10  percent  of  the 
equity  securlUes  or  interest. 

(d)  The  term  “advisory  services  con¬ 
tract**  means  any  contract  or  other 


agreement  whereby  a  commodity  trading 
advisor  agrees: 

(1)  *ro  advise  another  person  an  a  reg¬ 
ular  or  continuing  basis  as  to  the  ad¬ 
visability  at  the  purchase  or  sale  of  any 
COTimodlty  Interest  or  the  holding  of  a 
market  position  in  any  commodity  inter¬ 
est  other  than  tlmmgh  the  use  of  a  mar¬ 
ket  letter  or  other  publication  of  wide¬ 
spread  distributlcm;  or 

(2)  To  manage  any  commodity  inter¬ 
est  account  for  any  other  person. 

§  5.2  (kimnioditr  trading  advisor  dis¬ 
closure  statement. 

(a)  Furnishing  of  vjritten  disclosure 
statements.  No  ccxnmodlty  trading  ad¬ 
visor  may  enter  into,  extend  or  renew 
any  advisory  services  contract  with  any 
person  unless  a  written  disclosure  state¬ 
ment  is  furnished  to  such  person  at  least 
24  hours  prior  to  entering  into,  extend¬ 
ing  or  renewing  such  advisory  services 
contract.  A  copy  of  this  written  disclo¬ 
sure  statement  must  be  furnished  to  the 
Ck>mmission  at  its  principal  office  in 
Washingt<m,  D.C.,  wi^in  seven  (7)  busi¬ 
ness  days  of  the  date  it  is  first  furnished 
to  a  client  or  subscriber  or  prospective 
client  or  subscriber. 

(b)  Content  of  written  disclosure  state- 
ment.  The  written  disclosure  statemoit 
reqiiired  by  paragraph  (a)  of  this  sec¬ 
tion  shall,  at  a  minimum,  set  forth  the 
following : 

(1)  Commodity  trading  advisor  orga¬ 
nization.  The  name  and  principal  busi¬ 
ness  address  of  the  commodity  trading 
advisor,  and  the  name  of  each  individual 
principal  thereof. 

(2)  Experience  of  the  commodity 
trading  advisor.  The  commodities-rdated 
background  and  general  business  experi¬ 
ence  within  the  past  ten  years  of  the 
commodity  trading  advisor  and  ot  each 
individual  principal  thereof  who  deter¬ 
mines  or  approves  the  commodity  advice 
rendered  by  the  c(xnmodlty  trading  ad¬ 
visor.  including  the  lengths  of  time  the 
commodity  trading  advisor  and  each  such 
individual  principal  has  been  engaged 
(D  In  business  as  a  commodity  trading 
advisor  and  (11)  In  any  other  commodi¬ 
ties-  or  securitles-related  business,  and 
the  peremtage  of  return  on  investments 
for  every  commodity  interest  account 
cemtroUed  by  the  commodity  trading  ad¬ 
visor  or  any  such  individual  principal,  di¬ 
rectly  or  indirectly,  within  <me  year  pre¬ 
ceding  the  date  the  written  disclosure 
statmient  is  flrst  furnished  to  a  client  or 
subscriber  or  prospective  client  or  sub¬ 
scriber,  and  the  manner  in  which  such 
percentage  is  calculated. 

(3)  Trading  in  commodity  interests. 
A  brief  description  of  each  type  of  c(m- 
moxiity  Int^est  with  respect  to  which  the 
commodity  trading  advlsm:  may  render 
advice  to  the  climt  or  subscriber  and  the 
manner  in  vdiich  such  type  of  commodity 
Interest  is  tradeol,  Incluoling  an  explana- 
tlom  off  initial  and  maintenance  margin 
in  ox>mmoolity  futures  traollng,  the  lever¬ 
age  available  in  trading  commoollty 
interests,  the  material  risks  inherent  in 
traoUng  eaoh  suoh  type  of  oMxnmoxllty  in¬ 
terest,  speculative  trading  and  position 
limits  set  by  the  Commission  and  o:on- 


tract  markets,  and  daily  price  fluctuatiom 
limits  set  by  comtract  markets  and  their 
effect  upon  marioet  liojulolity. 

(4)  Basis  for  advice.  The  ge]:>eral  basis 
upon  whl^  the  commodl^  trading  ad¬ 
visor  formulates  its  ccxnmoxlity  advice. 

(5)  Fees.  The  bases  and  amoimt  of  all 
fees  charged  for  the  services  which  the 
commodity  trading  advisor  rmders; 
when  such  fees  are  payable;  and,  if  such 
fees  are  payable  before  the  rendering  of 
the  services  relating  thereto,  a  statement 
as  to  whether,  to  what  extent,  and  under 
what  conditions,  if  any.  the  fees  will  be 
refunded  to  clients  or  subscribers. 

(6)  Relationship  with  other  com¬ 
modity  firms.  The  precise  nature  of  any 
affiliation  or  busing  arrangement,  di¬ 
rect  or  indirect,  between  the  commodity 
trading  advisor  or  any  individual  princi¬ 
pal  thereof  and  any  futures  commission 
merchant,  including  any  arrangement 
whereby  the  commodity  trading  advisor 
or  any  individual  principal  thereof  may 
benefit,  directly  or  indirectly,  from  the 
maintenance  of  a  client’s  or  subscriber’s 
cmnmodity  Interest  accoimt  with  any  fu¬ 
tures  commission  merchant. 

(7)  Trading  by  the  commodity  trading 
advisor  and  the  individual  principals 
thereof.  The  extent  to  which  the  ccan- 
modity  trading  advisor  or  any  individual 
principal  tha-eof  engages  or  intends  to 
engage  in  the  trading  of  commodity  in¬ 
terests  for  its  own  account;  and  a  state¬ 
ment  that  the  commodity  trading  advisor 
must  provide  each  client  or  sutecriber 
engaging  in  the  advisory  services  c(m- 
tract  with  a  mimthly  statement  disclos¬ 
ing  certain  information  regarding  such 
trading. 

(c)  CFTC  Legend.  The  written  dis¬ 
closure  stat^ent  reqiiired  by  paragraph 
(a)  of  this  sectl(xi  shall  set  forth  prom¬ 
inently  on  the  first  page  in  Ixdd-face  type 
a  statonent  that  the  Commodity  Futures 
Trading  Commission  has  not  reviewed  or 
passed  upon  the  accuracy  or  adequacy  of 
the  written  disclosiue  stat^^t. 

(d)  Effect  of  section  upon  other  pro¬ 
visions.  Nothing  in  this  section  shall  re¬ 
lieve  any  commodity  trading  advisor 
from  miy  obligation  under  the  Act  or  the 
regulations  thereunder.  Including  any 
obligatlcm  to  disclose  any  information  to 
clients  and  subscribers  or  lu’ospective 
clients  and  subscribe  not  specifically 
required  by  this  section. 

§  5.3  Disclosure  of  positions  in  commod* 
ily  interests. 

(a)  General  requirement.  Each  corn- 
modi^  trading  advisor  who  is  engaged 
in  an  advisory  services  ccmtract  with  any 
client  or  subscriber  must  furnish  directly 
to  each  such  client  or  subscriber  within 
fifteen  (15)  days  of  tiie  last  day  of  each 
calendar  month  (or  of  any  regular 
monthly  date  selected) ,  a  written  state¬ 
ment  which  discloses:  (1)  The  positions 
in  commodity  Interests  held,  itemized  by 
respective  delivery  month,  or  expiration 
date,  and  by  (xxnmodity  and  type  of  com¬ 
modity  interest,  in  each  account  at  the 
commodity  trading  advisor  and  the  indi¬ 
vidual  minclpals  thereof  at  the  begin¬ 
ning  and  at  the  end  (ff  the  calendar 
month  (or  corresponding  monthly  pe* 
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rlod) ,  and  (2)  The  number  of  commodity 
Interests  purchased  and  the  number  of 
ccxnmodlty  Interests  sold,  Itemized  by  re¬ 
spective  delivery  month,  or  expiration 
date,  smd  by  commodity  and  type  of  com¬ 
modity  Interest,  for  each  such  account 
during  the  calendar  month  (or  corre¬ 
sponding  monthly  period) .  The  written 
statement  required  by  this  section  must 
state  that  a  record  of  each  purchase  or 
sale  of  a  commodity  interest  for  any  ac¬ 
count  of  the  commodity  trading  advisor 
and  the  Individual  principals  thereof  is 
kept  at  the  principal  business  office  of  the 
commodity  trading  advisor  and  must  be 
made  available  to,  or,  upon  the  payment 
of  reasonable  costs,  furnished  to,  clients 
or  subscribers  immediately  upon  request, 

(b)  Exemption.  A  commodity  trading 
advisor  Is  exempt  fitwn  the  requirements 
of  section  4n(4)  (B)  Ot  the  Act  and  of 
paragraph  (a)  of  this  section  If  the  com¬ 
modity  trading  advisor,  during  the  course 
of  the  preceding  twelve  months,  has  not 
furnished  commodity  trading  advice  to 
more  than  fifteen  p>ersons  and  does  not 
hold  Itself  out  generally  to  the  public  as 
a  commodity  trading  advisor. 

§  5.4  Record  keeping. 

(a)  Record  keeping  required.  Each 
commodity  trading  advisor  r^rlstered  or 
required  to  be  registered  under  the  Act 
must  make  and  keep  the  following  books 
and  records  relating  to  its  business  as  a 
commodity  trading  advisor  in  an  accu¬ 
rate.  current  and  orderly  manner,  at  Its 
principal  business  office,  for  the  period 
and  In  the  manner  specified  In  S  1.31; 

(1)  Clients  or  subscribers.  The  name 
and  address  of  each  client  or  subscriber. 

(2)  Written  recommendations.  A  sam¬ 
ple  or  copy  of  each  report,  letter,  circular, 
memorandum,  publication,  writing,  ad¬ 
vertisement  or  other  literature  or  advi¬ 
sory  docmnent  distributed  or  caused  to 
be  distributed  by  the  commodity  trading 
advisor  to  any  client  or  subscriber  or  pro¬ 
spective  client 'or  subscriber,  showing  the 
date  of  distribution  If  not  otherwise 
shown  on  the  document. 

(3)  Verbal  recommendations.  A  vaemo- 
randum  or  other  record  of  each  recom¬ 
mendation  regarding  the  advisability  of 
engaging  In  the  purchase  or  sale  of  a 
commodity  Interest  and  of  each  anal3rsl8 
or  report  concerning  commodities  that 
was  Issued  or  caused  to  be  issued  by  the 
commodity  trading  advisor  by  means  of 
television,  radio,  seminar  presentaUcm 
or  similar  form  of  communication,  show¬ 
ing  the  date  of  the  recommendation, 
analysis  or  report  and  a  summary  of  the 


specific  as  well  as  general  recommenda¬ 
tions  made. 

(4)  Commodity  interests  purchased  or 
sold  by  the  commodity  trading  advisor 
and  the  individual  principals  thereof. 

(I)  An  Itemized  dally  record  of  each 
commodity  Interest  purchased  or  sold  for 
each  accoimt  of  the  commodity  trading 
advisor  and  the  Individual  principals 
thereof,  showing  the  date,  price,  quan¬ 
tity,  commodity  interest,  delivery  or  expi¬ 
ration  month,  person  for  whom  the  pur¬ 
chase  or  sale  was  effected,  the  futures 
commission  merchant  carrying  the  ac¬ 
count,  if  applicable,  and  whether  the 
commodity  was  purchased  or  sold.  This 
record  may  be  in  the  form  of  either  (A) 
a  journal  or  other  record  of  original  en¬ 
try  or  (B)  the  confirmations  or  similar 
statements  received  by  the  commodity 
trading  advisor  or  individual  principal 
thereof  from  each  futures  cmnmlssimi 
merchant  carrying  the  account  for  which 
the  purchase  or  sale  was  effected.  If  the 
commodity  trading  advlsm*  elects  to 
maintain  the  rec(»ds  required  by  this 
paragraph  In  the  latter  form,  the  appro¬ 
priate  confirmations  and  statements 
must  be  received  at  Its  (Hlncipal  business 
office  within  fifteen  (15)  calendar  days 
of  the  date  of  each  purchase  or  sale. 

(II)  Each  monthly  statement  fur¬ 
nished  to  the  commodity  trading  advlsm; 
or  any  Individual  principal  thereof  by  a 
futures  commlssicm  merchant  pursuant 
to  S  1.33. 

(5)  Discretionary  accounts.  A  list  ox 
other  record  of  all  ecxnmodlty  Interest 
controlled  accounts  of  clients  or  sub¬ 
scribers  which  are  controlled  by  the  cmn- 
modlty  trading  advisor  and  of  aU  pur¬ 
chases  and  sales  of  commodity  Interests 
effected  therefor. 

(6)  Powers  of  attorney.  AH  powers  of 
attorney  and  other  evidences  of  the 
granting  ct  any  control  over  a  commod¬ 
ity  Interest  controlled  accoimt  by  any 
client  subscriber  to  the  commodity 
trading  advlsmr,  or  copies  thereof. 

(7)  Agreements  with  clients  and  sub¬ 
scribers.  All  written  agreements,  or 
copies  thereof,  entered  Into  by  the  c(Hn- 
modlty  trading  advisor  with  any  client 
or  subscriber. 

(b)  Availability  of  trading  records. 
The  records  required  to  be  kept  by  para- 
gnq>h  (a)  (4)  ol  this  sectlcm  must  be 
made  available  to  any  client  or  sub¬ 
scriber  of  the  commodity  trading  advlsM* 
for  Inspection  and  copying  during  nor¬ 
mal  business  hours  at  the  principal  bus¬ 
iness  office  of  the  commodity  trading  ad¬ 
visor  immediate^  upon  his  request  CctP- 


les  of  any  portion  of  these  records  re¬ 
quested  by  a  client  or  subscriber  must  be 
furnished  immediate  to  such  client  or 
subscriber,  subject  to  ttie  payment  of 
reasonable  costs. 

§  5.5  Simulated  or  hypothetical  accounts 
or  transactions. 

No  commodity  trading  advisor  may 
publish,  distribute  or  broadcast  any  re¬ 
port,  letter,  circular,  memorandiun',  pub¬ 
lication,  writing,  advertisement  or  other 
literature  or  advice  (including  any  tele¬ 
vision  or  radio  announcement,  seminar 
presentation  or  telephonic,  telegraphic  or 
face-to-face  communication)  that  refers 
directly  or  indirectly,  to  the  performance 
of  any  simulated  or  hypothetical  com¬ 
modity  interest  account,  transaction  In 
a  commodity  interest  or  series  of  trans¬ 
actions  in  a  commodity  Interest, 

§  5.20  Exemptions. 

The  Commission  may,  by  order,  upon 
Its  own  motion  or  upon  written  applica¬ 
tion,  exempt  a  commodity  trading  ad¬ 
visor  or  any  class  of  commodity  trading 
advisors  from  any  provision  of  this  part 
If  It  finds.  In  Its  discretion,  that  the  ex¬ 
emption  Is  not  contrary  to  the  public 
interest  and  the  purposes  of  the  provision 
from  which  the  exemption  is  sought.  The 
Commission  may  attach  such  conditions 
to  the  exemption  as  It  deems  appropri¬ 
ate. 

Interested  persons  may  participate  in 
this  proposed  rule-making  proceeding 
by  submitting  comments  in  written  form 
to  the  Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W.,  Wash¬ 
ington.  D.C.  20581,  Attn:  Secretariat.  All 
comments  received  on  or  before  May  16, 
1977,  will  be  considered  by  the  Commis¬ 
sion  before  It  takes  final  action  on  the 
proposed  rules.  Comments  are  also  re¬ 
quested  as  to  whether  an  oral  hearing 
would  be  of  value;  If  the  Commission 
concludes  that  such  a  hearing  would  be 
appropriate,  the  time  and  place  of  the 
hearth  will  be  set  at  a  later  date  by 
public  notice.  Copies  of  all  comments  re¬ 
ceived  regarding  the  proposal  and  the 
form  of  the  rule-making  proceeding  will 
be  avaflable  for  Inspection  at  the  Com¬ 
mission’s  offices  In  Washington,  D.C. 

Issued  In  Washington,  D.C.,  on  Febru¬ 
ary  9. 1977,  by  the  Ccanmlsslon. 

Wn.LiAM  T.  Baglxy, 
Chairman,  Commodity  Futures 
Trading  Commission. 
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